DETR Paper PP5

CLIMATE CHANGE LEVY – BACKGROUND INFORMATION

Legislative basis

1. The legislative basis of the Climate Change Levy is the Finance Act 2000. Eligibility to enter into a Climate Change Agreement will be determined by reference to the Pollution Prevention and Control (England and Wales) Regulations 2000 (see Glossary for definitions of terms).

Purpose of this guidance note

2. This note gives background information to companies that are considering entering into an agreement with Government to make improvements in their energy efficiency in return for relief on the Climate Change Levy. Further details are contained in a series of NA papers prepared by DETR as indicated in the text by NA(99)xx and NA(00)xx.

The Levy – general information

3. The climate change levy will come into effect from 1st April 2001. All parts of the non-domestic sector (including business, agriculture, and the public sector) will have to pay the levy, which will apply as follows:


Fuel 

Rate of levy 


Electricity

0.43 p/kWh


Gas

0.15 p/kWh


Coal and lignite

            Coke and semi coke of 

            coal or lignite

            Petroleum coke
            1.17 p/kilogram


LPG

0.96 p/kilogram

Exemptions from the levy

4. The levy will not apply to fuel oil (because this is subject to hydrocarbon oil duty), or fuel used for transport purposes. There will be certain exemptions, eg energy used by good quality combined heat and power plant – see ‘Further Information’ at the end of this document on how to find out about them. There is an exemption for natural gas in Northern Ireland for up to five years and a 50% discount for horticulture for this period.

5. Certain processes, such as primary aluminium production and the chlor-alkali process are exempt from the levy. There are also exemptions for fuels used as chemical feedstocks. ‘Further Information’ indicates where you can find out more.

6. Energy supplied in small quantities is exempt from the levy. Those using amounts below the threshold would therefore not need to join an agreement. The zero rate will be applied automatically by your energy supplier.

7. The precise definitions of this exemption are contained in paragraphs 8 and 9 of Schedule 6 of the Finance Act. This is complicated, and if you think this might apply to you, you should seek advice. As a rough guide the exemption applies to energy supplies not exceeding:

· Gas supplied through pipes – 145 kiloWatt hours (kWh) per day;

· Petroleum gas supplied in cylinders the net weight of each is less than 50 kilos and where fewer than 20 cylinders are supplied, or the gas is not for sale by the recipient;

· Electricity – 33 kWh per day.

Relief for parties to Climate Change Agreements

8. An 80% reduction in the rate of levy will apply to facilities in energy intensive sectors of industry that are covered by a climate change agreement. This discount, along with the various exemptions from the levy, will need state aid approval from the European Commission. Negotiations with the EC are in progress. Consequently, the agreements contain a caveat that if state aids approval is not obtained in the form envisaged in the negotiations, the agreements will be subject to re-negotiation. 

Eligibility 

9. A facility is eligible to join an agreement if it is an installation where an activity covered by Part A(1) or A(2) of Part 1 of Schedule 1 of the PPC Regulations is carried out (an ‘energy intensive installation’) or a site on which there is one or more such installations. The size thresholds for Part A(1) and A(2) activities will not apply for the purpose of the agreements, with the exception of the 50MW limit for combustion plant and the 3MW limit for plant burning waste oil, recovered oil or fuel manufactured from or comprising waste.  Where the energy-intensive installation or installations consume more than 90% of the energy on a site, the agreement can cover the whole of the site energy used. Detailed guidance on eligibility is provided in PP6, PP7 and PP8.

10. As a result of the Fifth Consultation on the Implementation of IPPC it is proposed that three activities currently classified as Part B should be re-classified as Part A2 activities and will therefore be eligible to enter into agreements. The relevant sectors are aware of this proposal. All sites over the relevant size thresholds will need to meet the full requirements of the Part A2 regulations.

The Climate Change Agreements

11. The Government is negotiating agreements only with sector associations, who have agreed to include non-members in the agreements and not to disadvantage them in comparison with their members. The sector level agreements are being finalised and the individual agreements with companies covering their facilities now need to be completed for return to DETR by the relevant sector association.

12. The agreements will be entered into on behalf of the Government by the Secretary of State for the Environment, Transport and the Regions. The Government’s objective is to agree demanding but achievable energy efficiency or carbon saving targets with each sector, requiring the implementation of all cost-effective energy efficiency measures by 2010. The agreements will also have two yearly targets between 2002 and 2008, with a full review of the agreements in 2004.

13. A sector may opt for one of three types of agreement:

Option 1: an agreement between the Secretary of State and the sector association (or a body set up by the sector association) with a single target for the sector for each target period. The sector’s performance would be measured collectively at the end of each target period;

Option 2: a two tier agreement, comprising an umbrella agreement between the Secretary of State and the sector association and sub-agreements (‘underlying agreements’) between the Secretary of State and individual companies. The Secretary of State will assess companies’ performance against their individual targets if the sector target is not met;

Option 3: very similar to Option 2, but in this case the underlying agreements will be between the sector association and the companies. The Secretary of State will approve the underlying agreements.

14. Most sectors have opted for Option 2 agreements. The agreements have a common form across all sectors, but will be modified where necessary to reflect the particular circumstances of the sectors concerned and contain sector specific targets, conditions, etc.

15. The agreements are not intended to give rise to contractual obligations between the parties. Participants may drop out at any time. If a facility does not meet its targets in any target period, it will lose the discount for the next certification period (ie for the next two years from the coming April). It may however, remain in the agreement and attempt to regain the reduced rate of levy during the subsequent period by catching up on the target. In the case of any dispute with the Secretary of State, an affected party would have recourse to the judicial review procedure. See NA(00)13.

16. It may be that joining a climate change agreement is not necessarily the right step for your company. Small companies with low energy use, even in energy intensive industries, may find it is more cost-effective to reduce the amount of levy which they pay by improving energy efficiency without joining an agreement. Very low energy use is exempt from the levy altogether. You may wish to consider whether the discount on your energy bill would be sufficient to outweigh the administrative costs of joining an agreement (including reasonable charges by the sector associations).

Targets

17. Sectors have negotiated sector-level targets with DETR, who has been assisted by ETSU, part of AEA Technology plc. ETSU have provided advice on energy efficiency to DETR and to business for many years. For the main sectors of industry, ETSU have scenarios of energy efficiency trends to 2010 and these have been used as the basis for negotiating the targets. Where such data does not exist, ETSU has worked with sectors to gather the necessary data, usually through a programme of questionnaires and site surveys or audits. The targets have been derived at sector level by negotiating what percentage improvements could be made, in a cost effective way, compared with a base year. The base year is chosen by the sector and may be any year between 1990 and 2000. The base year data will need to be verifiable by audit.

18. Targets are expressed in the agreements as energy or emissions targets for each sector or facility (see section 2 of Part 1 of schedule 2 of the underlying agreement). The sector targets may have been derived ‘bottom-up’, based on an assessment of the energy efficiency improvements available to each potential participant, or ‘top-down’ using some form of benchmarking algorithm. For sectors which do not adopt an ‘Option 1’ agreement, sectors will allocate these targets to their participants in the manner in which they were derived. The method will need to be fair in order to meet the requirements of the Competition Act 1998. It will be necessary to avoid, for example, dissimilar conditions being applied to different companies within a sector which might restrict production.

19. Each participant may choose whether to have a single target which applies to all of its facilities, or whether to have a separate target for each facility. In principle, there could be a separate underlying agreement for each facility but it may be simpler for a company to cover all of its facilities within a single underlying agreement.

20. Targets will need to be quantitative. Participants may choose one of four “currencies” in which to express their targets:

· energy per unit output

· absolute energy consumption

· carbon emissions per unit output

· absolute carbon emissions.

Sector associations will be able to advise on the currency in which it expects to express the sector target.

21. The targets will apply to energy used over a twelve month period ending between October and December at the end of the target periods. The first of these target periods will therefore end between 1 October and 31 December 2002. Each sector association will need to decide on its target periods.

22. The agreements include provision for targets to be adjusted at the end of the first three target periods by taking account of the effect of changes in product mix or output levels on performance. If participants wish to be able to take advantage of this provision, they must agree with DETR before the end of the relevant target period, what methodology will be used to adjust the target. This provision applies only to facilities with relative targets (energy or carbon per unit output). Alternatively, if participants choose to adopt a small tolerance band for the first three target periods, this should be recorded in 1.1 of Schedule 2 to the underlying agreements. This option can apply to facilities with any currency of target.

23. Participants may also agree to meet qualitative requirements on good energy management practice (see Schedule 3 to the underlying agreement). Performance against these requirements would be considered if participants are prevented from meeting their quantitative targets because of relevant constraints or requirements eg they had been unable to obtain planning permission for a CHP plant. A participant would need to show that it had done everything it could in terms of good energy management to meet the target. Performance against qualitative requirements would also be considered if a facility missed its quantitative target but was within the tolerance band level (if relevant).

IPPC energy efficiency requirements

24. The Pollution Prevention and Control Regulations (PPC Regulations), which are derived from the EU IPPC Directive, will require that energy is used efficiently by installations covered by the Part A of the Regulations. It is proposed that installations which are regulated under Part A of the PPC Regulations and which are covered by a climate change agreement should be required to meet a ‘baseline’ standard of energy efficiency as part of the PPC permit conditions. No further site-specific requirements would be imposed under the regulations, provided the agreement was on track to meet its targets.

Costs

25. Participants will need to take the management and investment action necessary to meet the agreed energy efficiency targets. They will also need to report to their sector association the data needed to demonstrate that the targets have been met.

26. Participants may be required to pay reasonable charges made by the sector association to cover the setting-up and management of the agreement. Any charges would need to be objectively justifiable, in order to avoid discriminating against non-members of the sector association or erecting other unreasonable barriers to entry.

Confidentiality

27. Unless required for legal proceedings or other reasons as set out in the agreements, data supplied to DETR and to ETSU will be treated confidentially. Sector associations will also need to ensure that they do not reveal commercially sensitive information to competitor companies within sectors.

Emissions Trading

28. Participants within the agreements (or the sector association for those sectors with an ‘Option 1’ agreement) may use emissions trading as one means of meeting their targets. To the extent that a facility beats its target, the operator may claim a number of emissions permits. It may then sell these permits to another participant in either the same or another sector. It may also transfer the permits between its own portfolio of facilities if it has more than one facility. Conversely, those participants who fail to meet their target through their own efforts may buy emissions permits from others. In addition, subject to certain constraints, there will be provision for emissions trading with other wider trading schemes, including the proposed UK emissions trading scheme. Proposals for such a scheme are being developed with the Government by an Emissions Trading Group set up under the auspices of the CBI and the Advisory Committee on Business and the Environment (ACBE). The Emissions Trading Group (ETG) is currently working with the Government to develop operating rules for the proposed scheme.

Application of the discount and monitoring and verification arrangements

29. When agreements are entered into, the Secretary of State will issue a certificate (to be known as a DETR Certificate) to Customs and Excise stating that the relevant facilities are covered by a climate change agreement. Customs and Excise will publish a Notice confirming that the facilities will be eligible for the levy discount for a given period of time. 

30. When Customs and Excise publish the notice, the operator of the facility will be entitled to send a Supplier Certificate to his energy supplier to inform the supplier of the amount of levy to be applied to each account relating to the facility indicated in the Certificate. Customs and Excise will shortly be issuing the Supplier’s Certificate and accompanying guidance for comment and they will be published as PP10 and PP11.  

31. The first certification period will be from April 2001 to March 2003. Following the end of the first target period in the last quarter of 2002 (ie early in 2003) the Secretary of State will check the performance of the sector (and individual participants as required) against targets and take a decision on whether or not to certify that the reduction should continue from lst April 2003.

32. The agreements also contain targets ending in the years of 2004, 2006, 2008 and 2010. Progress will be assessed at the end of each of these years, with informal reviews of progress in intermediate years. 

33. Operators will be required to report their energy/carbon and production data to the sector association at the end of each target period. The energy/carbon figures will need to be adjusted to take account of any emissions trading. Operators will also need to report their performance in the intermediate years as their sector association requires.

34. DETR will undertake independent verification checks of a sample of companies’ data to ensure that it is accurate. Customs and Excise may also audit the levy payments arrangements. Participants will therefore need to keep adequate records for audit purposes. DETR will also wish to ensure that measurement and reporting systems are robust. See NA(00)07.

New entrants/exits

35. Facilities which apply to join a sector agreement after it has started will need to agree a target with DETR. The sector target may then be adjusted accordingly. The facilities would then be charged the reduced rate of levy as soon as possible thereafter. If facilities leave an agreement, either through choice or because they cease to be eligible (eg they no longer carry out a process covered by Part A of the PPC Regulations) then they would revert to paying the full rate of levy.

Further information

36. Policy papers in the NA(99)xx and NA(00)xx series that inform the agreements can be accessed from the web pages at www.environment.detr.gov.uk/ccl/index.htm.

37. Further details on the levy proposals can be found in:

Budget 2000 Chapter 6:

www.hm-treasury.gov.uk
Pre-Budget Report 1999 Chapter 9:
www.hm-treasury.gov.uk
Finance Act, Schedule 6:


www.legislation.hmso.gov.uk/acts/acts2000/00017-ad.htm#sch6
38. Technical briefing notes on the exemptions from the levy are available on the HM Customs and Excise web-site:

Technical Briefing – No.1: Treatment of energy used in electrolytic and dual use processes –http://www.hmce.gov.uk/bus/excise/ccl-tec1.htm
Technical Briefing - No.2: Exemption from CCL for `good quality’ combined heat and power plants – http://www.hmce.gov.uk/bus/excise/ccl-tec2.htm
Technical Briefing – No.5: Exemption for electricity generated from renewable sources – http://www.hmce.gov.uk/bus/excise/ccl-tec5.htm
39. The PPC Regulations are available at:

http://www.legislation.hmso.gov.uk/si/si2000/20001973.htm
40. Guidance on the PPC Regulations is available at:

http://www.environment.detr.gov.uk/ppc/ippcguide/index.htm
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